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Memorandum 

  

To: Town of Philipstown Planning Board 

From: 
AKRF, Inc. 

Ronald J. Gainer, PE, PLLC, Town Engineer 

Date: November 18, 2021 

Re: Hudson Highlands Reserve Conservation Subdivision FEIS – 2nd Review 

cc: Stephen Gaba, Cheryl Rockett, HHR Applicant Team 

  

 

At the September 16, 2021 meeting of the Town of Philipstown Planning Board, AKRF, Inc. (AKRF) and 

the Town Engineer, Ron Gainer (RJG), discussed preliminary comments on the July 15, 2021 initial draft 

of the Final Environmental Impact Statement (“FEIS”) for the proposed Hudson Highlands Reserve 

Conservation Subdivision (the “Proposed Project”), for which the Planning Board is acting as Lead Agency 

for an environmental review under the State Environmental Quality Review Act (“SEQRA”). For several 

reasons outlined in the September 15, 2021 memorandum, AKRF and RJG concluded at that time that the 

FEIS, as written, was incomplete and recommended that the Planning Board request that the Applicant 

revise the FEIS and resubmit the document to the Planning Board for further review. 

On October 5, 2021, AKRF provided a supplemental memorandum on the Applicant’s September 10, 2021 

submission of revised FEIS Appendices A and B. Specifically, as documented in the September 15, 2021 

memorandum on the initial review of the FEIS, AKRF contacted the Applicant on August 24, 2021 

requesting that they “show their work” related to the selection and categorization of comments submitted 

in writing on the DEIS as well as those made verbally and available through the DEIS hearing transcript 

(commonly referred to as a “comment and response key”).  

On November 9, 2021, AKRF and RJG received materials from the Planning Board Secretary in connection 

with the Applicant’s resubmission of the FEIS. Specifically, a redlined (tracked changes) version of the 

FEIS document was transmitted which includes the Applicant’s proposed responses to the comments 

presented in the September 15, 2021 memorandum. In addition, the Applicant’s consultant revised 

Appendices A and B (comment and response key) and provided pdf copies to the Planning Board Secretary 

and AKRF on November 16, 2021. Given the limited time available to review the materials provided, 

comments on the revised FEIS and Appendices will be provided to the Planning Board in advance of the 

next meeting on the Proposed Project.  

Note that based on the materials reviewed to date, it is our recommendation that the Planning Board not 

determine the FEIS complete at this time due to remaining issues over the voice of the document and 

forthcoming comments on responses provided. 
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COMMENTS (11/9/21 RESUBMISSION) 

LEAD AGENCY VOICE ISSUES 

As was communicated by the Town’s consultants at the September 16, 2021 Planning Board meeting, the 

FEIS is the Lead Agency’s document, should be written in the voice of the Planning Board, and should 

reflect the majority’s opinion. In general, the voice presented in the document should be neutral in nature. 

Marketing-style language on the Applicant’s vision and goals for the project, language related to the 

Applicant team’s experience on a particular subject, and dismissive language towards specific commenters 

is not appropriate for an FEIS and should be avoided in the final version to be deemed complete and adopted 

by the Lead Agency. While the Applicant has prepared draft responses to some or all the substantive 

comments received on the DEIS, the Lead Agency must still review any responses to the DEIS comments 

or the entire FEIS prepared by the Applicant to ensure that the analyses and conclusions accurately represent 

the Lead Agency’s assessment of the issues. The Lead Agency may also consult with other Involved 

Agencies, or with their outside consultants, but this in no way reduces the responsibility of the Lead Agency 

for the completed FEIS. 

There are several sections of the FEIS where the issue of voice needs to be improved. Examples include: 

“Finally, it is an exaggeration to characterize the proposed homes and roadways as “a wildlife-inhospitable 

barrier.”   

“Of course, the anticipation is to build more than two homes, and to see a thriving community.” 

“The M-Zone reflects the former potential use of the property as a quarry, which is no longer plausible on 

the project site or consistent with surrounding development.  It is therefore fully anticipated that the 

petition will be granted.” 

“Contrary to the commenter’s assertion, §175-19B does not “recommend” a variety of lot sizes.” 

“There is no more conflict of interest than exists in any system of self-government……. This is no 

different from any HOA that exists anywhere.” 

“As the very presence of the historic road will, in fact, enable easy inspection of potential violations and 

encroachments, this portion of the comment seems to lack basis.” 

“The DEIS quotation is part of an introductory statement, and is meant to indicate what generally could 

happen with any land development when proper planning and mitigation is not employed.  It is not 

intended, as the commenter suggests, to note ‘the risk posed to the Conserved Land by human usage.’” 

“The traffic study had been long before provided to the NYSDOT.  For whatever reason internal to the 

NYSDOT, the author of the June 7, 2019, letter had not seen and reviewed it, but other NYSDOT personnel 

had.  This has since been cleared up.”  

“The limit of disturbance lines were developed in an effort to calculate a reasonable estimate of the 

projected area of disturbance.  This is a common and necessary exercise in developing such an estimate.   

“Contrary to the commenter’s statement, the proposed layout is a true cluster development, setting aside 

76% of the project site as undisturbed open space.” 

“First, as many critics of the project have expressed concern, development and fragmentation of forested 

habitats in the Hudson Highlands region have impacted these native habitats with the introduction and 

spread of exotic and invasive species.” 

“The commenter misstates what is required by the Scoping Document.” 

“There is no assertion in the DEIS that views from Scofield Ridge are “unimportant”.  The commenter is 

also incorrect in stating that the DEIS does not take this view into account.” 

“To challenge the DEIS analysis, the commenter provides his own analysis, which is neither genuine 

nor legitimate.” 
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“Even though none of the existing roadways listed above are currently visible from the trail, the 

commenter misleadingly suggests that every bit of the new roadway system would be seen.” 

“Obviously, this depiction is false, and serves as a clear example of the unreliability of the commenter’s 

‘analysis.’” 

If requested by the Planning Board, AKRF can work on suggested revisions to the document for the issue 

of voice. Before undertaking such an effort, AKRF would look to the Planning Board to provide their 

overall assessment of the FEIS plan (removal of Equestrian Center and other modifications), along with the 

“alternative road layout” (discussed further below). 

ALTERNATIVE ROAD LAYOUT / ACCESS FROM EAST MOUNTAIN ROAD NORTH 

As discussed in the September 15, 2021 memorandum, the Applicant has introduced an additional 

alternative through the FEIS, called the “alternative road layout,” which eliminates the Route 9 access point 

and instead proposes the project’s main access from East Mountain Road North (EMRN), on the northern 

end of the project site. The Applicant has presented this alternative plan as a potential solution “should 

NYSDOT determine that access to the project from Route 9 is problematic.” References are made to this 

alternative in several places in the Response to Comments section of the FEIS. However, it remains at the 

Lead Agency’s discretion whether this alternative layout is appropriate to include in the FEIS. If the 

Planning Board does not wish to entertain access other than from Route 9 (as previously assessed for traffic, 

etc. prior to issuance of a Positive Declaration on the project), this should be communicated to the Applicant 

and all references to this alternative approach should be removed from the FEIS.  

With regard to traffic impacts, it should be noted that a traffic study was prepared and reviewed by the Lead 

Agency and their consultants prior to the Lead Agency’s issuance of a Positive Declaration and adoption 

of the Final Scoping Document for the DEIS. The traffic study was prepared for the DEIS iteration of the 

project, which included the Equestrian Center (now removed) and access from Route 9. Traffic was 

excluded from the DEIS scope because it was not identified as one of the technical areas with a potential 

to result in significant adverse impacts requiring further analysis and mitigation. The Equestrian Center is 

no longer a part of the Proposed Project, and it was previously demonstrated that 25 homes would not result 

in enough AM, Midday, or PM peak hour trips to warrant any further quantified traffic analyses within the 

area. However, Route 9 and EMRN are very different roadways, and if the “alternate road layout” is  to be 

considered by the Lead Agency, the FEIS would need to identify the improvements that would be necessary 

to safely utilize EMRN for access, and, as noted by RJG, the Applicant would need to commit to developing 

final design plans which will ameliorate existing issues on EMRN and its intersection with Route 9 (curb 

cuts, roadway width, sight distance, etc.). 

Within the FEIS submitted on November 9, 2021, the Applicant revised a response to a comment on the 

DEIS made by RJG regarding site access (Comment and Response 2.85 – pages 46-52). Response 2.85 was 

revised to provide more details on the changes to the site’s overall disturbance, disturbance by slope types, 

cut/fill volumes and depths, etc. should the access be changed from Route 9 to EMRN. The following 

description of the potential improvements needed was also provided by the Applicant as part of Response 

2.85:  

“Improvements at the Route 9 intersection would be subject to approval by the NYSDOT and might include:  

a left turn lane into East Mountain Road North for traffic on Route 9 traveling south from Fishkill; a left 

turn lane out of East Mountain Road North onto the southbound lane of Route 9; or a traffic light. Precise 

details of the improvements would be the subject of review and permitting by NYSDOT.” 

The Applicant also provided the below language for Response 2.101 (pages 68-69) 

“After the Planning Board receives input from the NYSDOT regarding the intersection of Route 9 and East 

Mountain Road North, it will weigh the impacts associated with each of these options and instruct the 

applicant regarding which option to incorporate into the final plans.” 
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This language appears to instruct the Planning Board to initiate consultation with NYSDOT on the 

alternative access being proposed by the Applicant. It would be more appropriate for the Applicant’s team 

to arrange a meeting with NYSDOT and solicit this feedback. Until the input from NYSDOT is received, 

it is difficult to identify the specific improvements that the Applicant would need to commit to in the FEIS. 

As stated previously, the Planning Board may also choose to request that this alternative be removed 

entirely from the FEIS, at which point no consultation with NYSDOT would take place, and the Route 9 

access would remain the focal point of the NYSDOT permitting process. 

RECOMMENDATIONS 

At the November 18, 2021 Planning Board Meeting, we recommend that the Planning Board allow the 

Applicant to provide a recap of the Proposed Project status and present the revised layout and alternate 

access. The Planning Board can then request input from its consultants on the SEQRA process and the FEIS 

specifically. The focus for the remainder of the discussion should be on the proposed layout and alternate 

access with the Board providing their thoughts on each. Finally, the Planning Board can provide an 

opportunity for the Applicant to further revise the FEIS to address this memorandum, AKRF’s and RJG’s 

forthcoming comment memo, and any additional comments provided during the meeting. The Planning 

Board should also discuss with the Applicant the extension of time to continue the Applicant’s preparation 

and Planning Board’s review of the FEIS until such a time as it is determined complete. 

 

 


